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IN THE SUPREME COURT OF THE STATE OF UTAH 
RICHARD L. JENSEN, : 
Petitioner-Appellant, : Case No. 870107 
v. s 
GARY DeLAND, Director, : Category No. 3 
Department of Corrections, 
Utah State Prison, : 
Respondent. : 
BRIEF OF RESPONDENT 
JURISDICTION AND NATURE OF PROCEEDINGS 
This appeal is from a dismissal of a Petition for Writ 
of Habeas Corpus in the Third Judicial District Court. This 
Court has jurisdiction to hear the appeal under Utah Code Ann. 
S 78-2-2(3)(h) (1987). 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
1. Whether petitioner is barred form raising issues 
which could have been raised on direct appeal. 
1. Whether the trial court properly found that 
petitioner's claims did not rise to a constitutional level? 
STATEMENT OF THE CASE 
Petitioner was charged with aggravated robbery, a first 
degree felony, in violation of Utah Code Ann. § 76-6-302 (1953, 
as amended). After a jury trial, petitioner was found guilty on 
June 6, 1985 in the Third Judicial District Court in and for Salt 
Lake County, State of Utah, the Honorable Judith M. Billings, 
presiding. 
Petitioner appealed his conviction of aggravated 
robbery to the Utah Supreme Court. The Supreme Court affirmed 
petitioner's conviction in State v. Jensen, 727 P.2d 201 (Utah 
1986). 
Petitioner filed a Petition for a Writ of Habeas Corpus 
in the Third Judicial District Court, in and for Salt Lake 
County, State of Utah. After a hearing on January 23, 1987, 
Judge Richard H. Moffat dismissed the petition. Petitioner now 
appeals the dismissal. 
STATEMENT OF FACTS 
On February 11, 1985, petitioner entered a Radio Shack 
store at 2416 East 7000 South in Salt Lake County (R. 150-57).X 
Jeff Treseder, a regular customer, and Harry Leisure, a store 
employee, were in the store when petitioner entered (R. 151). 
Mr. Leisure approached petitioner and asked if he needed any help 
(R. 151). Petitioner answered that he was just looking (R. 151). 
Mr. Treseder made his purchase and left the store (R. 152). 
After Mr. Treseder left, petitioner went to the counter, pulled a 
gun from his belt and told Mr. Leisure to empty the cash drawer 
(R. 152). Mr. Leisure followed petitioner's instructions and 
placed the money on the counter (R. 152). Petitioner collected 
the money and asked Mr. Leisure if there was a restroom in the 
back (R. 152-53). Petitioner directed Mr. Leisure to the 
restroom in the back of the store and told him that if he opened 
the door, petitioner would shoot him (R. 153). 
MR" refers to the record from petitioner's criminal trial in 
Third District Court, Case No. CR85-348. "H.R." refers to the 
record form the present Habeas Corpus action. 
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After petitioner leftf Mr. Leisure called the Sheriff's 
Office (R. 153). Upon the arrival of Deputy Richard Judd, Mr. 
Leisure described the robber and explained what had occurred (R. 
305-06). Deputy Judd displayed to Mr. Leisure a photo spread and 
Mr. Leisure picked out one photo saying it looked the most like 
the robber (R. 308). Later, Deputy Daryl Androk displayed 
another photo spread and Mr. Leisure picked out petitioner's 
photo making a positive identification (R. 220). 
Deputy Androk arrested petitioner at his apartment on 
March 1, 1985 (R. 208-10). At the time of his arrest, petitioner 
was wearing a blue baseball cap which the deputy secured from 
petitioner, put in a plastic bag, and placed in the sheriff's 
evidence room (R. 209). Later, the cap was shown to Mr. Leisure 
and Mr. Treseder both of whom identified it as looking like the 
one the petitioner was wearing at the time of the robbery (R. 17, 
49-50). 
Petitioner notified the court that he intended to rely 
on an alibi witness, Terry Harris (R. 30-31). The prosecution 
met with Ms. Harris and a court reporter recorded the deposition 
(R. 323). During the deposition, the prosecution asked Ms. 
Harris for any letters written by petitioner (R. 259). 
After a jury trial, petitioner was found guilty of 
aggravated robbery. He was sentenced to the Utah State Prison 
for a term of not less than five years and which may be for life 
and a consecutive term of one year as a firearm enhancement term 
(R. 102). On appeal, this Court affirmed petitioner's 
conviction. 
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On December 10, 1986, petitioner filed a Petition for 
Writ of Habeas Corpus in the Third Judicial District Court (H.R. 
2-9). The State filed an Amended Motion to Dismiss asserting 
that petitioner's claims were barred since they should have been 
raised on direct appeal and also that they did not rise to a 
constitutional level (H.R. 55-62). After a motion hearing on 
January 23, 1987, Judge Richard H. Moffat dismissed the petition 
for failure to state a constitutional claim of fundamental 
unfairness as contemplated by Rule 65B(i), Utah Rules of Civil 
Procedure (H.R. 83-84). 
On appeal, petitioner claims that the trial court erred 
in failing to hold an evidentiary hearing to determine whether 
petitioner's claims of error rise to a constitutional level. 
SUMMARY OF ARGUMENT 
Petitioner's claims could and should have been raised 
on direct appeal and are thus barred in a collateral attack under 
Rule 65B(i). 
Petitioner's claims do not rise to a level of 
fundamental unfairness or of a substantial and prejudicial denial 
of constitutional rights as contemplated by Rule 65B(i). 
ARGUMENT 
POINT I 
PETITIONER IS PROCEDURALLY BARRED FROM 
RAISING ISSUES WHICH COULD AND SHOULD HAVE 
BEEN RAISED ON DIRECT APPEAL. 
In his petition, petitioner raised three central 
claims: (1) ineffective assistance of trial counsel, (2) 
prosecutorial misconduct, and (3) trial court error (H.R. 2-8). 
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In particular, petitioner asserted in his petition that trial 
counsel was ineffective for the following reasons: (1) failed to 
defend at every stage of proceedings, (2) failed to investigate, 
(3) obtained a rapsheet of a person other than petitioner, but 
with same name, (4) failed to schedule a pre-trial conference, 
(5) allowed an illegal deposition of petitioner's alibi witness, 
(6) lacked knowledge of content of letters written by petitioner 
to alibi witness and which were requested as discovery by the 
prosecution, (7) failed to object to pre-trial showing of 
evidence to witnesses, (8) knowingly entered illegal deposition 
into evidence, (9) unprepared to impeach credibility of 
prosecution's witnesses, (10) failed to timely object to content 
of letters, (11) failed to offer jury instruction on eyewitness 
testimony, (12) failed to subpoena defense witness, (13) failed 
to advise petitioner of right to appeal, (14) failed to sign 
judgment and sentence form (H.R. 3-5). 
Petitioner asserted prosecutorial misconduct on the 
following grounds: (1) prosecutor took illegal deposition of 
petitioner's alibi witness, (2) held pre-trail showing of 
evidence to witnesses, (3) offered evidence without proper claim 
of custody, (4) obtained letters through illegal deposition, (5) 
objected to admission of a rapsheet of a person other than 
petitioner, (6) failed to give notice to petitioner of intent to 
call Terri Harris as a prosecution witness. 
Petitioner asserted the trial court erred for following 
reasons: (1) failed to instruct jury as to purpose of the 
letters admitted into evidence, (2) allowed improper offer of 
evidence by prosecutionf (3) allowed illegal deposition to be 
admitted into evidence, (4) sentenced petitioner to an enhanced 
term without filing a complaint or otherwise giving notice. 
It is well established that post-conviction remedies 
under Rule 65B(i) cannot be used as a substitute for direct 
appeal. Andrews v. Morris# 677 P.2d 81, 86 (Utah 1983); Codianna 
v. Morris, 660 P.2d 1101, 1104 (Utah 1983). Errors that are 
known or should have been known at the time of appeal are waived 
by a defendant's failure to appeal those errors. 
In the present case, petitioner knew or should have 
known at the time of appeal of the existence of the errors 
alleged in his petition. None of petitioner's claims are of a 
nature that it could only have been discovered after petitioner's 
appeal period lapsed. Because petitioner's claims were barred, 
the trial court did not err in finding that petitioner failed to 
state a claim upon which relief could be granted. (See Appendix 
"A"; Order of Dismissal.) 
On appeal, petitioner adds to his argument that his 
appellate counsel must 4iave been ineffective since counsel did 
not raise on direct appeal the issues now asserted by petitioner. 
However, because petitioner failed to claim ineffective 
assistance of appellate counsel in his petition below, he should 
be precluded from raising that issue on appeal. State v. 
Stegqell, 660 P.2d 252 (Utah 1983). 
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POINT II 
THE TRIAL COURT PROPERLY FOUND THAT 
PETITIONER FAILED TO RAISE A CLAIM OF 
CONSTITUTIONAL MAGNITUDE. 
The post-conviction relief remedies under Rule 65B(i) 
of the Utah Rules of Civil Procedure may only be used to raise 
claims of fundamental unfairness at trial or of a substantial and 
prejudicial denial of constitutional rights. Malek v. Sawaya, 
730 P.2d 629, 630 (Utah 1986). Morishita v. Morris, 521 P.2d 
691, 693 (Utah 1980). When closely examined, none of the claims 
raised by petitioner rise to the constitutional level. Many of 
the claims lack sufficient factual background to determine 
whether a legal claim actually exists or whether prejudice 
resulted. A detailed analysis is unnecessary in light of 
insubstantial claims asserted by petitioner. Therefore, the 
trial court properly found that, as a matter of law, petitioner 
did not establish a claim of fundamental unfairness which could 
justify relief under Rule 65B(i). (See Appendix "A"; Order of 
Dismissal.) 
CONCLUSION 
Based on the foregoing arguments, respondent 
respectfully requests this Court to affirm the lower court's 
dismissal of the Petition for Writ of Habeas Corpus. 
DATED this < day of September, 1988. 
DAVID L. WILKINSON 
Attorney General 
DAN R. LARSEN 
Assistant Attorney General 
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CERTIFICATE OF MAILING 
I hereby certify that four true and accurate copies of 
the foregoing Brief of Respondent were mailed, postage prepaid, 
to Richard L. Jensen, P.O. Box 250, Draper, Utah 84020, this 
^—/^ day of September, 1988. 
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EXHIBIT A 
DAVID L. WILKINSON (3472) 
Attorney General 
SANDRA L. SJOGREN (4411) 
A s s i s t a n t At torney General 
A t to rneys for Defendant 
236 S t a t e Cap i to l 
S a l t Lake C i t y , Utah 84114 
Telephone: 533-7651 
IN THE TOIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 
RICHARD L. JEKSEN, : ORDER OF DISMISSAL 
P l a i n t i f f , : 
- v - : 
GARY DELAND, D i r e c t o r : 
Dept. of C o r r e c t i o n s , Utah 
S t a t e P r i s o n , S t a t e of Utah, : C i v i l No. C86-9142 
(Judge. Richard H. Moffat) 
Defendant* : 
The a b o v e - e n t i t l e d a c t i o n came on for hea r ing on 
January 2 3 , 1987 be fo r e t h e Honorable Richard H. Moffat. The 
Cour t , having c o n s i d e r e d p l a i n t i f f ' s p e t i t i o n fo r Writ of Habeas 
Corpus and D e f e n o a n t ' s Motion t o Dismiss , f i nds t h a t t h e p e t i t i o n 
f a i l s t o s t a t e a c la im upon which r e l i e f may be g r a n t e d . 
The purpose of Utah R. Civ. P. 65B(i) i s t o a l low a 
p l a i n t i f f t o r a i s e c l a ims of fundamental u n f a i r n e s s a t t r i a l or 
of s u b s t a n t i a l and p r e j u d i c i a l den ia l of c o n s t i t u t i o n a l r i g h t s . 
The c l a ims r a i s e d by P l a i n t i f f f a i l t o r i s e t o t he l e v e l of 
fundamental u n f a i r n e s s contempla ted by Rule 65B(i) and so f a i l t o 
r i s e t o t h e l e v e l r e q u i r e d for r e l i e f to be g r a n t e d . 
IT IS ORDERED AND ADJUDGED t h a t t h e D e f e n d a n t ' s Motion 
t o Dismiss P l a i n t i f f ' s p e t i t i o n for Writ of Habeas Corpus i s 
g r a n t e d and such w r i t i s hereby d i smis sed . 
DATED t h i s day of , 1987. 
BY THE COURT: 
HONORABLE RICHARD H. MOFFAT 
Third D i s t r i c t Court Judge 
CERTIFICATE OF MAILING 
I hereby c e r t i f y that a true and accurate copy of the 
foregoing Order of Dismissal was mailed, postage prepaid, t h i s 
.-»** day of t/hCt'iy
 B 1987 t o the fo l lowing: (iF-
Richard L. Jensen 
P.O. Box 250 
Draper, Utah 84020 
P h i l i p G. Jones 
930 South S t a t e , Su i t e 10 
Or em, Utah 840S8 
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